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CONSIDER THIS SITUATION:  

 
You have been awarded a commission for 

a new project. You propose using your 

preferred agreement for the Owner-A/E 

contract, but the client insists you sign a 

version “with just a few minor changes.” 

You notice that one of those changes 

requires you to “comply with all laws, rules, 

and regulations.” That changed language 

should be setting off alarm bells for you. 

One of the most overlooked yet dangerous 

pitfalls for an A/E is a provision in a legal 

document requiring a design professional to 

“comply with all laws, rules, and 

regulations" or similar language.   
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THE PROBLEM WITH “COMPLYING 

WITH ALL CODES” 
 

A large number of laws apply to design and 

construction. These laws govern life safety 

(national model building codes as well as local 

variations), fire protection, accessibility (ADA as 

well as local requirements), zoning, occupant 

safety (e.g., OSHA), sustainable design, 

wetlands preservation, public health, historic 

preservation, employment (federal, state, and 

local), and others. 

In fact, it may be impossible to comply with all laws that apply, because those laws may have 

contradictory provisions. To illustrate this point, the Advisory Legal Opinion – AGO 93-40 from 

the Florida Office of the Attorney General, on the subject of “conflict between building code & 

fire-safety code,” states that: 

when the provisions of the applicable minimum building code and the applicable minimum fire 

safety-code conflict … the local building code enforcement official and the local fire code 

enforcement official [shall] resolve the conflict by agreement in favor of the requirement of the 

code which provides the greatest degree of life-safety or alternatives which would provide an 

equivalent degree of life-safety and an equivalent method of construction.  

 

Similarly, the General Services Administration’s (GSA) Codes and Standards states that: 

[s]hould a conflict exist between GSA requirements and the GSA adopted nationally 

recognized codes, the GSA requirement shall prevail. All code conflicts shall be brought 

to the attention of the GSA project manager for resolution. 

 

Further, the Department of Public Safety, Bureau of Building Codes & Standards, State of 

Maine, states that when conflicts between codes arise the Bureau will make changes. But until 

such changes are made, an A/E may not be able to comply with all laws. 

 

Even national model codes can conflict with each other:  

Since the creation of the Technical Standards and Codes Board in 2009, the Board has 

reviewed several conflicts between the ICC Codes adopted and the NFPA Code. They 

have also made several amendments to the Code that was originally adopted. All of 

these changes should be reflected in the latest set of Chapters 1-6 that were done 

through Rule-making in the 126th Legislature … 

 

And when an A/E agrees to “comply with all laws, rules, and regulations,” in either a modified 

professional association document or a client’s customized contract, they may be agreeing to 

perform services beyond their expertise and normal responsibility. If “all laws, rules, and 

regulations" is construed to mean, for example, job-site safety, then OSHA regulations could 

apply, making an A/E responsible for work that is not covered under their professional liability 

insurance.  
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THE A/E’S STANDARD OF CARE 

 
There is a bewildering number of laws and codes related to design and construction. The 

standard of care for an A/E relative to code compliance is how other A/Es under similar 

circumstances, in the same time frame, and in the same locale, would be expected to perform. 

Agreeing to a “comply with all”–type clause elevates an A/E’s professional standard of care 

beyond what is typically insurable, and should be replaced with words such as “take into 

account” or “review.” There is considerable authority for this position, with one exception noted 

below. 

 

The Ohio Board of Professional Engineers and Surveyors A.C. Section 4733-35-01 Preamble 

of the Code of Ethics does not require compliance, and states that: 

The engineer or surveyor, who holds a certificate of registration from the Ohio state 

board of registration for professional engineers and surveyors, is charged with having 

knowledge of the existence of the reasonable rules and regulations hereinafter provided 

for his or her professional conduct as an engineer or surveyor, and also shall be 

deemed to be familiar with their several provisions and to understand them. 

 

The 2017 AIA Code of Ethics & Professional Conduct addresses this: 

R.C. 3.101 In performing professional services, members shall take into account 

applicable laws and regulations. Members may rely on the advice of other qualified 

persons as to the intent and meaning of such regulations. 

 

The AIA B101 (2017) Article 201 states that: 

Art. 3.2.1 [t]he Architect shall review the program and other information furnished by the 

Owner, and shall review laws, codes, and regulations applicable to the Architect’s 

services.  

 

NCARB’s Rules of Conduct are recommended for Member Boards having the authority to 

promulgate and enforce rules of conduct. NCARB’s Rules state that: 

[i]n designing a project, an architect shall take into account all applicable state and 

municipal building laws and regulations. While an architect may rely on the advice of 

other professionals (e.g., attorneys, engineers, and other qualified persons) as to the 

intent and meaning of such laws and regulations, once having obtained such advice, an 

architect shall not knowingly design a project in violation of such laws and regulations. 

 

Many states follow NCARB’s view. For example, the Ohio Administrative Code (OAC) 4703-3-

07 (A)(2) requires that architects “take into account” all laws when performing their services. It 

does not require an architect to be perfect and “comply with all laws.” The lesson to be learned 

from NCARB and states like Ohio is that architects do not have to agree to such a clause, and 

that an architect who does could find it difficult or impossible to perform in accordance with the 

contract. 
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Unfortunately, there is an exception, and if an engineer is using the Engineers Joint Contract 

Documents Committee (EJCDC) Agreement Between Owner and Engineer for Professional 

Services (2014), consider modifying the following model language. EJCDC E-500 Article 6.01 

Standards of Performance (E.1) states that: 

 Engineer and Owner shall comply with applicable Laws and regulations. 

 

CERTIFICATIONS INCLUDING “COMPLIANCE WITH ALL LAWS” 

On some projects, the A/E may be presented with the client’s lending institution’s Certificate of 

Consent of Assignment. This document may state that in order for the client’s loan to be 

finalized for the project, the A/E must certify that the project was designed and built in 

compliance with all laws, rules and regulations, so that the A/E’s agreement can be assigned to 

the lender if the client defaults on the loan. Unfortunately, sometimes this certificate lists every 

conceivable law or rule, which may be well beyond the scope of the A/E’s services.  

 

If you find yourself in the situation where your client is requiring you as an A/E to certify that 

something is true, complete, and correct, and that the design “complies with all laws,” push 

back. If that doesn’t work, consistent with the Ohio Board of Professional Engineers and 

Surveyors A.C. Section 4733-35-04, then at least define what is meant by “certify”: 

As used herein, the word certify shall mean an expression of the A/E’s professional 

opinion to the best of its information, knowledge, and belief, and does not constitute a 

warranty or guarantee by the A/E. 

 

AVOID THE “COMPLY WITH ALL LAWS” TRAP  
In summary, an A/E should explain to their clients why the “comply with all” language is 

problematic. First, there are so many laws, rules, and regulations affecting the building industry 

that they may at times conflict, and it simply is not possible for an A/E to know them all.  

Second, laws are constantly evolving, sometimes even during the course of a project, making it 

impossible to comply with a moving target. And third, laws are subject to human interpretation. 

One code official’s interpretation of a regulation may be different from another’s, and code 

officials may change during the course of a project. 

 
About the Author  

Eric O. Pempus, FAIA, Esq., NCARB, ORSA has been a risk manager for the last 12 

years with experience in architecture, law and professional liability insurance, and a 

unique and well-rounded background in the construction industry. He has 25 years of 

experience in the practice of architecture, and as an adjunct professor teaching 

professional practice courses at the undergraduate and graduate levels for the last 30 

years. As a Fellow of the American Institute of Architects and a member of the AIA 

National Ethics Council, he has demonstrated his impact on architectural profession. He 

has presented numerous loss prevention and continuing educational programs to design 

professionals and architectural students in various venues across the United States and 

Canada. 
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The above comments are based upon DesignPro Insurance Group’s experience with 

Risk Management Loss Prevention activities, and should not be construed to represent 

a determination of legal issues, but are offered for general guidance with respect to 

your own risk management and loss prevention. The above comments do not replace 

your need for you to rely on your counsel for advice and a legal review, since every 

project and circumstance differs from every other set of facts. 

 

Disclaimer: The viewpoints expressed in this article are those of the author(s) and are 

not necessarily approved by, reflective of or edited by other individual, group, or 

institution. This article is an expression by the author(s) to generate discussion and 

interest in this topic.  

 

 

 
GET TO KNOW US 
ON SOCIAL MEDIA 
 

 

 

Get the latest updates from DesignPro by following us on social media! 

 

Follow DesignPro on Twitter at:  DesignPro Insurance@Designproins 

Follow Eric Pempus on Linkedin at: eric-o-pempus-esq-faia 

Follow Brad Bush on Linkedin at: brad-bush-a2a0136 

Follow Wichert Insurance on Facebook at: facebook.com/wichertins 

Follow Wichert Insurance on Twitter at: Wichert Insurance@wichertins 

 

  

https://twitter.com/Designproins
https://www.linkedin.com/in/eric-o-pempus-esq-faia/
https://www.linkedin.com/in/brad-bush-a2a0136/
https://www.facebook.com/wichertins/
https://twitter.com/wichertins
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DON’T MISS ONE OF ERIC’S 
UPCOMING SPEAKING ENGAGEMENTS! 
 

Mark your calendars for Eric’s upcoming Continuing 
Education Programs: 
 
Webinars: 
 
Cleveland Engineering Society 
June 27, 2018 – 11:30 a.m. to 12:30 p.m. 1 Credit Hour 
Topic:  Project Delivery Methods for Engineers / Understanding How 
the Methods Differ 
 
Cleveland Engineering Society 
November 28, 2018 – 11:30 a.m. to 12:30 p.m. 1 Credit Hour 
Topic: Ethics in the Practice of Engineering, Part II 
 
 
Conference Seminars: 
 
AIA Columbus 
50 W. Town Street 
Columbus, OH 43215 
 
July 20, 2018 – 12:00 p.m. to 2:00 p.m. 2 Credit Hours 
Topic:  MBA Session: Professional Liability Insurance Case Study – 
School Project 
HSW Approved 
 
AIA Ohio Toledo Convention 
Renaissance Toledo Downtown Hotel 
444 North Summit Street 
Toledo, OH 43604 
 
October 5, 2018 – 8:00 a.m. to 9:00 a.m. 1 Credit Hour 
Topic: Small A/E Firm Practice & Risk Management, for the Small Firm 
HSW Pending 
 
October 5, 2018 – 10:45 a.m. to 12:15 p.m. 1½ Credit Hours 
Topic: The Good, Bad, & Ugly in Construction Administration-Shop 
Drawings, RFI’s & Change Orders in the Various Project Delivery 
Methods 
HSW   Approved



JUNE 2018 
 
 

  

THE FINISHED 
PROJECT 
P I C T U R E S  A N D  S T O R I E S  O F  O U R  
C U S T O ME R ’ S  P R O J E C T S  

 

Do you have a completed project that 

proved to be challenging, exciting, unique, 

or has a special story behind it?  If so, now 

is your time to share your story! 

 

If you would like your project highlighted in 

our newsletter, please submit a brief 

summary and several photos to: 

brad.designproins@wichert.com 

 

 

 

 

FUN 
FACT: 

 

 

 

Recycling one glass jar 
saves enough energy to 
watch TV for 3 hours or 
light a 100-watt 
lightbulb for 4 hours. 

 

That same glass jar will take 1,000,000 years 

to fully degrade in a landfill. 

  

mailto:brad.designproins@wichert.com


JUNE 2018 
 
 

MEET OUR PEOPLE: 
 
 

 
 

 
 
 
 
 
 
 
 
 

 

 

 

Brad Bush, CPCU, AU 
Principal 
brad.designproins@wichert.com 

Eric Pempus 
FAIA, Esq., NCARB, ORSA 
Risk Manager 
eric.designproins@wichert.com 

Tracey Heise 
Account Manager 
tracey.designproins@wichert.com 

Ken Windle 
Account Executive 
ken@wichert.com 

Roger Perry 
Account Executive 
roger.designproins@wichert.com 

Tracy Combs 
Risk Manager & Loss Control Specialist 
tracy@wichert.com 
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