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Exigent circumstances have been defined as
something that requires immediate attention—
for instance, preventing the destruction of
evidence, or preventing the escape of a fleeing
felon, or preventing harm to somebody. In the
design and construction industry, it could mean
a wide range of situations, such as project site
safety injuries or death, destruction or collapse
of a structure, etc.
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This month’s risk management article has two case studies, as follows.
CASE STUDY #1 - APERSONAL EXAMPLE

Just out of architecture school for a couple of years, | was employed at a small architecture firm.
My boss, Craig, was a seasoned licensed architect. We had a project in the construction phase
which was the renovation of a historical brick residence converting it into a bank, in a historic
district in the city. One day | received a telephone
call at the office from Craig that the concrete
formwork in the basement near the vault collapsed,
and a massive amount of concrete had spilled out
everywhere.

| needed to get a shovel and boots, and meet Craig
in the basement, and start shoveling. We did not
want the spilled concrete to harden, and throw the
project schedule off. Craig was a “hands-on”
architect. We shoveled, and the project eventually
got back on track. Although this was not a life and
death situation, but when trying to do the best for a

client, we were there. https.//renovationdesigngroup.com/blog/jon-marisa-concrete-and-communication/
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In situations like the above, the American Institute of Architects (AIA) Standard Form of
Agreement Between Owner & Architect (2017), B101, could be used on a project, and states:

§ 4.2.2 To avoid delay in the Construction Phase, the Architect shall provide the following
Additional Services (and other situations), notify the Owner with reasonable promptness,
and explain the facts and circumstances giving rise to the need. If, upon receipt of the
Architect’s notice, the Owner determines that all or parts of the services are not required,
the Owner shall give prompt written notice to the Architect of the Owner’s determination.
The Owner shall compensate the Architect for the services provided prior to the Architect’s
receipt of the Owner’s notice. (Emphasis added.)

The form work collapse and concrete spill was not listed as a possible “Additional Service” in the
B101, but it is conceivable that a design professional could find themselves performing a task in
the best interests of their client. That being said, Craig and | did not follow the wisdom of the
profession by not getting involved in the “means and methods” of the construction of the project,
which states in B101 as follows:

§ 3.6.1.2 The Architect shall advise and consult with the Owner during the Construction
Phase Services. The Architect shall have authority to act on behalf of the Owner only to the
extent provided in this Agreement. The Architect shall not have control over, charge of,
or responsibility for the construction means, methods, techniques, sequences or
procedures, or for safety precautions and programs in connection with the Work, nor
shall the Architect be responsible for the Contractor’s failure to perform the Work in
accordance with the requirements of the Contract Documents. The Architect shall be
responsible for the Architect’s negligent acts or omissions, but shall not have control over or
charge of, and shall not be responsible for, acts or omissions of the Contractor or of any
other persons or entities performing portions of the Work. (Emphasis added.)
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Facts:

Engineer A is hired by Client B to conduct a building investigation to determine the origin and
cause of a fire resulting in financial loss. During the investigation, Engineer A, who was also a
structural engineer, observes that the building is structurally unstable. Engineer A performs a
preliminary investigation of the building and after speaking with Client B, concludes that there
were recent structural changes made to the building that may have caused the roof to sag and
the walls to lean outward due to insufficient lateral restraint. Engineer A also learns that following
construction modifications, the building was issued a certificate of occupancy by a county
building official. Although not imminent, collapse of the building is a danger, Engineer A believes.
Engineer A immediately advises Client B and calls the county building official. The county
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building official did not return Engineer A’s phone call. Engineer A also recommended to the
owners to brace the building to prevent its collapse.

Question(s):
What are Engineer A’s ethical obligations under the circumstances?
Discussion:

The role of the professional engineer in protecting the public health, safety, and welfare is
fundamental to the practice of engineering and is the overriding value in the NSPE Code of
Ethics. The NSPE Board of Ethical Review has considered ethical dilemmas involving the public
health and safety on many occasions. While there can be no one standard that applies to these
types of cases, there are basic values and principles in the NSPE Code of Ethics that provide
important guidance to professional engineers who are faced with such situations.

An illustration of how the Board has addressed this dilemma can be found in BER Case No. 00-
5. In this case, Engineer A worked for a local government and learned about a critical situation
involving a bridge that was 280 feet long and 30 feet above a stream. This bridge was a
concrete deck on wood piles built by the state in the 1950s. It was part of the secondary
roadway system given to the counties many years ago. In June 2000, Engineer A received a
telephone call from the bridge inspector stating that the bridge needed to be closed due to the
large number of rotten pilings. Engineer A had barricades and signs erected within the hour on a
Friday afternoon. Residents in the area were required to take a 10-mile detour. On the following
Monday, the barricades were found dumped in the river, and the “Bridge Closed” sign was found
beyond the trees by the roadway. More permanent barricades and signs were installed.

The press published photos of some of the piles that did not reach the ground and the patchwork
installed over the years. Within a few days, a detailed inspection report prepared by a consulting
engineering firm, signed and sealed, indicated seven pilings required replacement. Within three
weeks, Engineer A had obtained authorization for the bridge to be replaced. Several state and
federal transportation departments needed to complete their reviews and tasks before funds
could be used. A rally was held, and a petition with approximately 200 signatures asking that the
bridge be reopened to limited traffic was presented to the County Commission.

Engineer A explained the extent of the damage and the efforts underway to replace the bridge.
The County Commission decided not to reopen the bridge. Preliminary site investigation studies
were begun. Environmental, geological, right-of-way, and other studies were also performed. A
decision was made to use a design-build contract to avoid a lengthy scour analysis for the pile
design. A non-engineer public works director decided to have a retired bridge inspector, who
was not an engineer, examine the bridge, and a decision was made to install two crutch piles
under the bridge and to open it with a five-ton limit. No follow-up inspection was undertaken.
Engineer A observed that traffic was flowing as well as significant movement of the bridge. Log
trucks and tankers crossed it on a regular basis, while school buses went around it.

In determining Engineer A’s ethical obligation under these circumstances, the Board decided
that Engineer A should have taken immediate steps to press his supervisor for strict
enforcement of the five-ton limit, and if this was ineffective, contact state and/or federal
transportation/highway officials, the state engineering licensure board, the director of public
works, county commissioners, state officials, and other such authorities as appropriate. Engineer
A also should have worked with the consulting engineering firm to determine if the two-crutch
pile with five-ton limit design solution would be effective and report this information to his
supervisor. In addition, Engineer A should have determined whether a basis existed for reporting
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the activities of the retired bridge inspector to the state board as the unlicensed practice of
engineering.

Reviewing earlier Board of Ethical Review Case Nos. 89-7, 90-5, and 92-6, the Board noted that
the facts and circumstances facing Engineer A “involved basic and fundamental issues of public
health and safety, which are at the core of engineering ethics.” Said the Board, “For an engineer
to bow to public pressure or employment situations when the engineer believes there are great
dangers present would be an abrogation of the engineer’'s most fundamental responsibility and
obligation.” The Board continued by noting that Engineer A should have taken immediate steps
to contact the county governing authority and county prosecutors, state and/or federal
transportation/highway officials, the state engineering licensure board, and other authorities. By
failing to take this action, Engineer A had ignored his basic professional and ethical obligations.

In BER Case 07-10, the Board was faced with a case in which Engineer A had designed and
built a barn with horse stalls on his property. Four years later, Engineer A sold the property,
including the barn, to Jones. Later, Jones proposed to extend the barn and, as part of the
extension, removed portions of the columns and footings that supported the roof. The changes
were approved by the town, the extension was built, and a certificate of occupancy was issued.
Engineer A learned of the extension and was concerned that the structure may be in danger of
collapse due to severe snow loads. Engineer A verbally contacted the town supervisor, who
agreed to review the matter, but no action was taken. The Board concluded that while Engineer
A had fulfilled his ethical obligation by taking prudent action in notifying the town supervisor—the
individual presumably with the most authority in the jurisdiction—Engineer A should have also
notified the new owner about the perceived deficiency in writing.

In reaching its conclusion, the Board distinguished BER Case 00-5 from BER Case 07-10,
noting that the facts and circumstances of BER Case 07-10 were different in several respects
from those in BER Case 00-5. First, the danger involved, while possibly significant, was not
nearly as imminent or widespread as the potential bridge collapse in BER Case 00-5. In addition,
in BER Case 00-5, as an employee of the local government, Engineer A had a specific
responsibility for the bridge in question and was compelled both as a professional engineer and
a public employee to take appropriate measures to address the issue. Finally, in BER Case 00-
5, the circumstances dictated a “full-bore” campaign to bring this matter to the attention of public
officials in positions of authority who could take immediate steps to address the situation.

The BER concluded that in BER Case 07-10, the limited nature of the danger did not appear to
require this (higher) level of response. Instead, the BER determined that the prudent action
would involve Engineer A notifying the town supervisor—the individual presumably with the most
authority in the jurisdiction—in writing. At the same time, in the Board’s view, it would have been
more appropriate for Engineer A to first notify the current owner of his concerns regarding the
structural integrity of the barn. According to the Board, Engineer A should have made a written
record of his communication with the owner and town supervisor and follow the verbal
communication up with a written confirmation to the town supervisor, restating his concerns,
while continuing to monitor the situation. If appropriate steps are not taken within a reasonable
period of time, Engineer A should again contact the town supervisor in writing and indicate that if
steps are not taken to adequately address the situation within a specific period of time, Engineer
A would be required to bring the matter to the attention of county or state building officials, as
appropriate.

This case presents another example of a fundamental ethical dilemma faced by professional
engineers in their professional practice. In this case, a professional engineer is presented with a
situation involving a potential impact on the safety and welfare of the public. In such cases,
professional engineers must decide, after pointing out the situation, how far their obligation to
seek corrective action reaches. Here, Engineer A brought his concerns to Client B and also
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contacted the county building official who did not return Engineer A’s phone call. Although
Engineer A did not believe the building was in danger of imminent collapse, Engineer A had an
obligation to continue to pursue a resolution of the matter by working with Client B and in
contacting the supervisor of the county official, the fire marshal, or any other agency having
jurisdiction to determine whether an investigation was warranted after the issuance of the
certificate of occupancy.

NSPE Code of Ethics References:

1.1.
Hold paramount the safety, health, and welfare of the public.

Subject Reference:
Duty to the Public

1.2.
Perform services only in areas of their competence.

Subject Reference:
Competence
Qualifications for Work

I1.1.a.
If engineers' judgment is overruled under circumstances that endanger life or property, they shall
notify their employer or client and such other authority as may be appropriate.

Subject Reference:
Duty to the Public

[1.1.b.
Engineers shall advise their clients or employers when they believe a project will not be
successful.

Engineer A had an obligation to continue to pursue a resolution of the matter by working with
Client B and in contacting in writing the supervisor of the county official, the fire marshal, or any
other agency with jurisdiction, advising them of the structural deficiencies.

About the Author of this Risk Management Building Block Article

As a risk manager for the last 18 years for the design profession, Eric has experience in professional liability insurance
and claims, architecture, engineering, land use, law, and a unique background in the construction industry. Prior to risk
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years, and is a licensed architect, attorney, and property & casualty insurance professional.

His educational background includes a JD from Southwestern University School of Law, Los Angeles; Master of Science
in Architecture from University of Cincinnati; and BA in psychology/architecture from Miami University, Oxford, Ohio.

The above comments are based upon DesignPro Insurance Group’s experience with Risk Management Loss Prevention
activities and should not be construed to represent a determination of legal issues but are offered for general guidance



with respect to your own risk management and loss prevention. The above comments do not replace your need for you

to rely on your counsel for advice and a legal review, since every project and circumstance differs from every other set
of facts.

Disclaimer: The viewpoints expressed in this article are those of the author(s) and are not
necessarily approved by, reflective of or edited by other individuals, groups, or institutions. This
article is an expression by the author(s) to generate discussion and interest in this topic.
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